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EDITORIAL NOTES. 

The vacation season is practically over and most of the lawyers 
have returned to their offices and law cases, refreshed, we hope, in mind 
as well as body. The life of the active lawyer is not a bed of roses, and, 
like the minister, he deserves, not to say requires, at least two weeks of 
rest during the hot months. Few are the lawyers who do not take 
some kind of vacation, and the number of those who make a sea voyage 
across the Atlantic, returning in from four to six weeks, is, happily, 
increasing. There is nothing like the tonic of a sea voyage for a pro- 
fessional man. To some there is a monotony about the daily sight of 
a waste of waters, but to many there is zest and inspiration on an ocean 
liner which outvie any days of travel upon land. For one thing, there 
is absolute freedom from any care whatever as to how one shall dress, 
or what one shall read or do, always, perhaps, excepting those large 
express steamers whose passenger lists are largeiy made up of fashion- 
able people, and where full dress at dinner is at once a requisite and a 
bore. In our experience of many years in crossing the Atlantic we have 
long ago decided that the professional man who desires real rest will not 
take one of the fast steamers, but will take the slower ones, which take 
at least nine days to reach Liverpool, or Plymouth, or Antwerp. The 
motion is less perceptible, the company is less suggestive of Waldorf- 
Astoria habits, and both comfort and pleasure are the better attained. 
The editor of the Journal has just returned from a trip taken both ways 
on his character of steamer, and he enjoyed every hour of every day in 
drinking in the felicities of perfect voyages. He went from New York 
direct to Denmark, using for that purpose the new and commodious 
steamers of the Danish Line, and returned by a nine-days steamer from 
Southampton. This time he took in the Scandinavian countries, includ- 
ing a thousand-mile ride on the new Lapland railway from Stockholm 
to and through the Lapland country, where he saw the Midnight Sun; 
and afterward made excursions to the interior of Norway, to view the 
magnificent scenery of the Romsdal and other valleys, and the various 
fjords, which are becoming more renowned the better they are known. 
It used to be the case that one must go to the North Cape, starting from 
Bergen or Trondhjem, and occupying from ten days to two weeks, in 
order to have one chance at seeing the Midnight Sun. But all this is 
changed with the building of a through line of railroad from Stockholm 
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through Northern Sweden and Norway, for now from various hilltops 
in Lapland the Midnight Sun is visible until about the fifteenth day of 
July, after which, however, one must go farther north in order to see it. 
It is a great spectacle, and perhaps we shall describe it at some length in 
a subsequent number of the Journal. So far as we know, few of the 
lawyers, and an unusually small number of the judges, of New Jersey 
took their vacation in Europe the past summer. We do not know the 
reason, but it is to be regretted that it was so. The cost of a trip to 
Great Britain, or even to the Continent, is but littie greater than that of 
a corresponding stay at any of the fashionable resorts in America, and 


gives one a broader outlook and a more intense and more permanent 
satisfaction. 





At the conclusion of the Wheaton will case, in the Cape May 
Orphans’ court, reported in this number, an interesting discussion arose 
as to the allowance of counsel fees, and especially the expenses of coun- 
sel. A local report says: “At the conclusion of the reading of the decree 
confirming the will, Mr. Stockwell arose and asked the court to make 
an allowance to himself and associates as counsel fees, and also to make 
an order for the payment from the corpus of the estate of a sum sufficient 
to reimburse his client for all her expenses and costs, including the pay 
of the expensive experts that had been called by the caveator, and the 
railroad, hotel and other incidental expenses of counsel while traveling 
around in the trial of the case. He said that he had been absent from his 
office at least one hundred days in connection with this matter, and ‘that 
his associate, Mr. Pierce, had spent an equal amount of time away from 
his business, and that notwithstanding this fact their office expenses had 
gone on just the same—a fact which he thought the court should take 
into consideration when the fees were fixed. He also said that one not 
in the case had no idea of the vast amount of time and energy expended 
in ‘coaching’ the witnesses. His estimate of his own traveling expenses 
was $300. When the attorney began his argument upon the cost of 
getting expert testimony, he was interrupted by Judge Voorhees with 
these words: ‘No, Mr. Stockwell, we can’t pay experts out of the estate, 
even though we might be so inclined.’ Mr. Beldon addressed the court 
at some length in opposition to the petition of the other side, begining 
with the statement that his client had no desire to have the court award 
him either counsel fees, traveling expenses or other similar costs, and 
was just as determined not to consent to any award of that kind for the 
caveator; surely, if the executor of the estate saw fit to pay his own 
costs, the court ought not to charge the estate with the costs of the 
party who had caused all the needless, expensive and protracted litiga- 
tion; they ought to be glad to get out of court without having to pay 
the costs of the proponents as a penalty for the trouble they had made. 
He asserted that the law clearly provided that it should be the duty of 
the court to place the costs of such litigation upon the loser, unless the 
trial had developed a reasonable ground for the contest having been 
instituted, and vehemently declared that there existed no such ‘reason- 
able ground’ in the present case. Judge Gaskill continued the argument, 
and declared that it was clear to him that the law never meant to give 
parties who contested a will upon such flimsy pretext as this will had 





"A 0A 0N 82 6 MR et ee ee A 


EDITORIAL NOTES. 259 


been contested upon either costs or expenses. He said that the court 
had already made an order by which the cost of printing the testimony, 
$1,550, and the stenographer’s fees, $1,280.54, in all amounting to 
$3,230.54, had been paid out of the estate ; and the balance of contestant’s 
costs ought to be paid by Mrs. Wheaton, and not by the estate. In 
closing Judge Gaskill insisted that, if any allowance was made, it ought 
to be a small one. It was agreed that both sides should submit briefs 
within ten days, after which Judge Voorhees will decide the matter.” 
There is no doubt in our own mind as to the decision of Judge Voorhees, 
but we shall not undertake to anticipate it. 





Two of the leading newspapers of the state have criticised what they 
call “the negligent system of printing the annual state reports,” and one 
of them says: “The primal fault lies in the fact that the reports are so 
voluminous and so burdened with useless dissertations and tabulations 
that they cannot be presented to the legislature in time to give the infor- 
mation to which the legislature is entitled.” We agree exactly with the 
tenor of the foregoing remarks. There is no reason whatever why a 
large number of bulky volumes should be published annually by the 
legislature concerning all kinds of matters which zre usually useless and 
consist of homilies by heads of bureaus. A great deal of the matter 
printed is of consequence, but we think a still larger amount is made up 
of what the “Newark Advertiser” has been pleased to call “pure trash.” 
There should be an editorial revision committee to take in hand the state 
publications and prune away unnecessary verbiage and unimportant 
articles and parts of articles. It would be a great saving to the state to 
have such a commission, to be paid an adequate annual salary, and we 


shall be surprised if some wide-awake legislator does not introduce a 
measure of this kind next winter. 





The laws of the various states concerning grade crossings, and con- 
cerning the management of railways, especially in centres of congested 
population, are exceedingly lame and need rectification. They do things 
better in Great Britain. As a result of the strictness of oversight, both 
in building and operating railways, English newspapers rarely have to 
tell of serious train accidents. The Philadelphia “Public Ledger” recently 
published a table of figures giving the number of accidents, and the per- 
sons killed or injured, in Great Britain and the United States, during the 
fiscal year ending on June 30 last. The result shows that, while in the 
United States one passenger out of every 3,963,673 was killed, and one 
out of every 146,898 was injured, in Great Britain only one passenger 
was killed for every 47,793,320 carried and one injured for every 1,540,745 
carried. Of course the story is discreditable to America, and results from 
carelessness in the operation of railways, rather than from the actual 
carelessness of the victims. The opportunity for passengers to become 
injured by crossing railways are almost nihil in Great Britain, but there 
is scarcely an American railroad where people are not permitted, and 
almost invited, to get upon a railway track and have the opportunity of 
being run down by an express train. The results are so costly to the 
railways that the wonder is they do not themselves remedy the evils com- 
plained of, without being first compelled to do it by law. 
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HOW CAN WE IMPROVE OUR JUDICIAL SYSTEM? 


I. 
ENGLISH EXPERIENCE IN PIECK-MEAL REFORM. 


The State Bar Association, in June, resolved that cur judicial 
system was not properly adapted to the judicial business of the people, 
and that there ought to be an official inquiry into the means of bettering 
it. (See the resolutions in the “Law Journal” for August, 1904, p. 255.) 
In such an inquiry the main question arising at the threshold is whether 
we shall retain and merely prune our ancient three-fold system of sep- 
arate jurisdictions and distinct procedures (law, equity and probate), or 
whether we shail consolidate them into one jurisdiction, to be exercised 
in one form of procedure. The latter course does not involve the 
consolidation of law and equity jurisprudence, but of legal and equitable 
jurisdiction only, which is a very different thing. Not the rules of 
substantive rights, legal and equitable, but the powers of the courts 
to administer those different rights, would be unified. The rights them- 
selves, with few exceptions, would remain distinct as before.! 

Neither does this course necessarily involve the administration of 
law, equity and probate by the same judges. A different set of judges, 
sitting separately, may be assigned to hear cases belonging to each 
of those respective classes; but each set would liave the power to hear 
all classes of cases. That is the practice in England and Canada. 
The advantage of such a system is that a case involving both legal 
and equitable rights, as a suit to restrain a nuisance and to recover 
damages for it, need not be split into two actions; and a law case which, 
by mistake, might be brought before equity judges, would not, for that 
reason, be dismissed, but would either be transferred, in its present 
stage, to the appropriate bench to proceed without change of pleadings; 
or for proper cause, in the discretion of the court, it could be retained 
and heard on its merits by the judges before whom it was first brought, 
a jury being impaneled, if demanded. 

Neither does this course involve necessarily the adoption of a code 
of procedure, in the American sense of that term. For Connecticut 


1 Of course, the procedure in legal and equitable cases can not be in all points identical. In the 
enforcement of distinct legal and equitable rights there is, in the unified system, but one form of ation 
and one general course of procedure; with different modes of trial, however, for legal and equitable 
cases, and with such other differences in steps in the cause as may be appropriate to the different 
modes of trial, or required for the peculiar nature of the different cases. The distinction is stated b 
Prof. Pomeroy thus: ‘The codes of procedure do not attempt to effect so radical and sweeping an al- 
teration (as the consolidation of legal and equitable substantive rights) ; the distinctions between law and 
equity are not abolished ; these two departments of the municipal law, comprising their distinctive 
and peculiar rights and duties and furnishing their special remedies, are left untouched by the legisla- 
tion, and it is plain that they can not be consolidated into one so long as the jury trial is preserved and 
made compulsory.” But ‘‘al' distinctions between the action formerly used to enforce equitable rights 
and to obtain equitabie remedies,’’ (as an injunciion or decree for specific performance and the like), 
“and those formerly used to enforce legal rights and obtain legal remedies, are removed ; and one a, 
cial proceeding, with the same essential principles and features, is to be used in enforcing all species of 
rights and obtaining a}] kinds of remedies.’’ ‘Code Remedies”, Sec. 36. He reeognizes the fact that the 
unification of procedure can not be complete. ‘‘As lony as the jury trial lasts in civil causes * * * an 
absolute identity in the mode of trial is plainly impracticable; and this difference is so important, so 
vital, that it extends through the whole frame-work of action and separates them into two distinctive 
classes, notwithstanding the positive and sweeping language of the statute which purports to abolish 
all distinctions and forms, and to prescribe one uniform mode or instrument for the procurement of all 
remedies.’’ Ibid, Sec. 59. And see also Sec. 23, 68, 70. The same distinction is recognized under the 
New Eaglish procedure, see Finlason’s book, infra, Note 20, at p. XI of the Preface, and pp. 79, 82. He 
says that ‘the framers of the act were fully aware that the union of jurisdictions in the same judica- 
ture is not a fusion of jurisdictions, and that jurisdictions distinct in their nature can not be fused”’ 
** * p. 71; see also p. 94. But in this opinion he is not in accord with Lord Chancellor Cairns, who 
said: ‘The court is not now a court of law or & court of equity, but a court of complete jurisdiction”. 
Pugh vy. Heath, 7 App. Cases 227. 
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has adopted this system, in the main, but that state has no code of 
procedure. Neither has England nor Canada. The English tried the 
course of piecemeal improvement and re-adjustment of the triple system, 
and after about twenty years’ experience abandoned it for the unified 
system. With the latter English professional and public opinion 
appears to be pretty well satisfied after nearly thirty years’ trial. 

The great agitation for legal and political reform that preceded 
the Reform Bill of 1832 effected but little change in legal procedure at 
that time. Lord Eldon’s Commission (1826) recommended almost 
nothing by way of large reform in the Chancery procedure. The reports 
of the Royal Commissioners, made in 1829, 1830, 1831 and 1832, dealt 
entirely with details in the Common law procedure.* They proposed 
many of the changes which were adopted twenty years later in the 
Common Law Procedure acts, but the conservative sentiment of the 
profession would not yield to them in 1832, and that stage of the 
movement for reform ended with two statutes* improving the methods 
of beginning actions and some other features of detail, and conferring 
on the law courts the authority under which they made the “Hilary 
Rules,” in 1834. These rules, which have not been adopted in New 
Jersey, made important modifications within a narrow range of pro- 
cedure, notably in the use of the common counts and the general issue 
in pleading, but fell far short of the reform specifically recommended 
by the Commissioners. According to Sir Frederick Pollock, the rules 
were “a lame and unhappy compromise.”® 

The twenty years following the Reform act were a period of great 
social, administrative and political reforms. The tide of change was in 
full flood. In the form of the Democratic movement—which was essen- 
tially a criticism of the old order—it swept over the continent of Europe, 
Great Britain and the United States. The same year—1848—saw the 
introduction of the Code of Civil Procedure in this country, the abolition 
of the Corn Laws in England, and the great political revolutions of the 
continent. Very great changes in substantive and administrative law 
were made in Engiand in that period, and the rapid industrial develop- 
ment of the country brought upon the courts a volume of business which 
they were totally unable, fettered by the old procedure, to keep up 
with. Speaking of the Court of Chancery as it was in 1852, the 
biographer of Lord Chancellor Westbury says: “Its business had 
doubled during the past thirty years. * * * Popular writers and 
public speakers covered the Court of Chancery with ridicule, but seven 


2 “Report of Commissioners to Inquire into the Practice of the Court of Chancery” (Lord Eldon, 
Chairman); dated Feb. 28th, 1826. All of the English Reports of Commissioners mentioned in this 
article may be seen in the Library of the New York City Bar Association. Some of them are also in the 
Library of “‘The Law Institute’’, in the New York Post Office building. 

3 “Reports x. the Commissioners on the Practice and Pleadings of the English Common Law 
Courts,’’ 1829-1884. 

4 “* An Act for Uniformity of Process in Personal Actions in his Majesty’s Courts of Law at West- 
minster ;”’ 3 W. IV, C. 39 (May 23d, 1832), 72 St. at Large, p. 115. The act contains twenty-three sec- 


tions. 
“ An Act for the further Amendment of the Law and the better Advancement of Justice ;’"’ 3 and 
4 W. IV, C. 42 (Aug. 14th, 1833). The act contains forty-five sections. It empowers the courts of law 
“by any rule or order” to make alterations in the modes of pleading, et cet. It also made many 
changes in details of procedure, from which a few afterwards found their way, in different forms, into 
our statutes ; e. g. the use of the initials of Christian names in em | on written instruments in certain 
cases, authority to the courts to make rules respecting the proof and inspection of documents, et cet. 
Both the last above mentioned acts and the ‘Hilary Rules” are given in full in the Appendix to 1 


Chitty’s bye = pp. 703-747. 
5 In an article by him, ‘“‘ The Law of England, I-L, Victoriae,” 3 Law Quart. Rev. (1887), p. 342. 
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judges now failed to satisfy the requirements of the constantly increasing 
number of suitors who resorted to it.” ® 

The unsatisfactory conditions of judicial business and judicial pro- 
cedure, and the great advance in the sentiment for making changes in 
the old order of things, brought about the appointment, in 1850, of the 
Common Law Commissioners and of the Chancery Commissioners for 
the purpose of again making separate inquiries into the common law and 
chancery procedures.” 

The first and second reports of the Common Law Commissioners 
(1851, 1852) led to the two Common Law Procedure Acts of 1852 and 
1854. From these statutes were taken most or all of the provisions of 
our “Act to simplify the pleadings and practice in courts of law,” passed 
in 1855 and embodied in ninety sections (121 to 210) of our Practice act, 
in Nixon’s Digest (edition of 1868, p. 733). They included our present 
Ejectment act. Nearly all the provisions of the act of 1855 are still in 
our law of procedure. 

The Common Law Procedure acts, however, in several important 
particulars went much farther than our reform. The first act* provided 
that “causes of action of whatever kind, provided they be by and against 
the same parties and in the same rights, may be joined in the same 
suit,’ except replevin and ejectment ; but the court could order separate 
trials (Sec. 41). By consent, trial could be had, without pleadings, on 
an issue to be stated in writing (Sec. 42). All statements which need 
not be proved, including promises on indebitatus counts, must be 
omitted from the pleadings, and the forms of declarations and pleas were 
very much simplified. Writs of error in civil actions were abolished, 
and “proceedings in error” were made “a step in the cause; they were 
begun by a written “memorandum” alleging error in law, which, with a 
“statement of the grounds of error,” was served on the adverse party 
(Sec. 148, 149). The writ of summons was put into the rational form 
still used in England, namely, a warning to defendant to enter an 
appearance within a stated time, and that in default of doing so plaintiff 
could take judgment. (Schedule A., No. 1, of forms.) 

The second act’ allowed appeals from a refusal to grant a new trial, 
in certain cases (Sec. 35) permitted the plaintiff, in any action except 
replevin and ejectment, to claim a writ of mandamus “commanding 
defendant to fulfil any duty in the fulfilment of which the plaintiff is 
personally interested” (Sec. 68, 69), and prescribed the frame of the 


6 ** Life of Richard Lord Westbury,” by The mas A. Nash (London, 1888), Vol. I, p. 120. The seven 
judges were, the Chancellor, Master of the Rolls, three Vice-Chancellors. and two judges of the Court 
of Chancery Appeals. At the e cited is given a good description of the procedure in Chancery in 
1852, which is almost as bad as Dickens describes it in “ Bleak House.” But the business of the law 
courte had declined; Finlason’s “ Exposition of our Judicial System,” p. 27. 

7 “ Reports of Commissioners appointed to inquire into the Practice and Pleadings of the Sup¢rior 
Courts of Common Law.” (1851-53-60). 

® “An Act to amend the Process, tice and Mode of Pleading in the Superior Courts of Common 
Law,” et cet., 15 and 16 Vic., C. 76 (June 30th, 1852), 92 St. at Large, p. 4:4. It contains two hundred 
and thirty-six sections. 

9 Sections 60, 67, 79, 89; Schedule B of forms of pleading. Under the first Common Law Procedure 
act the pleadings upon an overdue promissory note, with payment as a defense, would have been as 
follows: DECLARATION: A B, by E F, his attorney. sues C D for that the defendant on the day 
of ——-, by his promissory note, now overdue, promised to pay to the p!aintiff £100 two montbs after 
date, but did not pay the same. And the plaintiff claims £100 and interest. (Schedule B, No. 15), 
Piza: The defendant, by X, his attorney, says that before the action he satisfied and discharged the 
plaintiff's claim by payment. (Id., Nos. 34, 40). Contrast these forms with the grotesque jargon still 
used by us—in the Twentieth ae 

10 ‘* An Act ior the further amendment of the Process Practice and Mode of Pleading,’’ et cet., 17 
and 18 Vic., C. 126 (Aug. 12th, 1854), 94 St. at Large, p. 794. It contaius one hundred and seven sections. 
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declaration, which was limited to cases in which the plaintiff would 
“sustain damage” by the non-performance of the duty; permitted the 
plaintiff to ciaim, in addition to damages, a writ of injunction, in any 
action for “breach of contract or other injury,” against the “repetition or 
continuance” of the wrong (Sec. 79); permitted defendant to plead 
equitable defenses (Sec. 83). 

The long and exhaustive reports of the Commissioners who recom- 
mended these reforms went even farther than these acts. They had 
before them evidence of the working of the New York code of civil 
procedure,’ and the Commissioners so far expressed their “opinion 
upon what is commonly called the fusion of law and equity as to say that 
die, the courts of common law, to be able satisfactorily to admin- 
ister justice, ought to possess, in all matters within their jurisdiction, the 
power to give all the redress necessary to protect and vindicate common 
law rights and to prevent wrong, whether existing or likely to happen 
unless prevented.” (Second report, April 30, 1853, p. 53.) In the 
opinion of Sir Frederick Pollock, the reforms of the Common Law 
Procedure acts which followed these reports “were wise and sagacious 
in what they accomplished and in what they left undone for the time 
being. For over twenty years they did good service.” !* 

The final report of these Commissioners (1860) stated that the 
practice was satisfactorily improved by these acts, proposed some further 
improvements, and strongly recommended enlarging yet more the 
chancery powers of the law courts. (Third report, p. 8). This report 
was followed by the third Common Law Procedure act (1860),!* giving 
law courts the power to relieve against forfeitures in certain cases, but 
not otherwise enlarging much their jurisdiction. 

The Chancery Procedure Commissioners made three reports, 1852, 
1854 and 1856.14 The first pointed out that the mischiefs arising from 
a “system of several distinct courts proceeding on distinct, and in some 
cases on antagonistic principles, are extensive and deep rooted” (page 1). 
It mentioned, as defects in the judicial system, that the law courts can 
not preserve the property involved in litigation before them; that parties 
are sent back and forth from one court to another in one case; that equity 
courts will not decide questions of law; that these proceedings are 
abused to cause delay; that parties lose their cases because eminent 
counsel mistake the proper court of remedy; that “the misfortune to 
suitors in the Court of Chancery is * * * that the expense of the 
protection afforded often absorbs the whole amount of the property 
protected” (p. 11). The report stated that suggestion had been made 
to abolish the “distinction between law and equity” and to “blend the 


11 “ Evidence on the Operation of the Code obtained by the English Law Amendment Society and 
Chancery Commission, and published in England. Republished from the Law Review and Commis- 
sioners’ Report and presented to Parliament”, (N. Y., 1852), In‘‘Law Reform bos eg Vol. 8, Pamphlets, 


Library of N. Y. City Bar Assn. It appears in this publication that David Dudley Field testified before 
the English Chanecry Commissioners and produced letters from a number of New York judges as to 
er oe of a. <omaienn 

12 Same article mentioned in note ¢ . 

13 An Act for the further Amendment of the Process, Practice and Mode of Pleading in, and enlarg- 
ing the Jurisdiction of, the Superior Courts of Common Law.” 23 and 24 Vic., C. 126, (Aug. 28th, 1860), 
100 St. at Large, p. 670. 

14 Reports of the English Chancery Commissioners, 1852-54-56. The improvements in Chancery pro- 
cedure prior to 1852 (namely in 1828, 1840 ard 1845) were relatively so inconsiderable that I have not 
taken space to denenibe them. They are referred to in the article of Mr. Daniel, mentioned in note 19. 

15 Dickens mentions some gross instances in the preface to ‘‘ Bleak House’’, which are no worse than 
cases shown in this Report. ‘Bleak House’’ was published in 1852-1853, 
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courts into one court of universal jurisdiction,” but the report pointed 
out difficulties in that course. It recommended that the “jurisdiction 
now exercised by courts of equity may be conferred on courts of law, 
and that the jurisdiction now exercised by courts of law may be exercised 
by courts of equity” * * (p. 3). The report contained ‘recommenda- 
tions for many specific reforms in details of chancery procedure. 

The report was followed by the “Act to amend the Practice and 
Course of Proceedings in the High Court of Chancery” '® (July 1, 1852), 
which, according to the biographer of Lord Westbury, “revolutionized 
the equity system.”!7 Among the changes were these: Writs of 
subpoena to answer were abolished; suits must be begun by serving a 
printed copy of the bill of complaint, endorsed with a notice in the nature 
of a summons; interrogatories could be filed separately by either side 
(Sec. 11-19); the old practice of examining witnesses was abolished, and 
testimony could be taken orally before an examiner, who must reduce 
it to writing, in the presence of counsel, on both sides, and transmit it, 
signed by the witnesses, to the court (Sec. 28-32); the examiner could 
not rule on objections to the evidence; the Court of Chancery must 
decide all questions of law and all legal rights arising in the course of an 
equity suit, and was prohibited from requiring parties to proceed at law 
to determine such questions. (Sec. 61, 62 

After this act was passed the Commissioners made a second report 
(1854), dealing entirely with subjects pertaining to the Ecclesiastical 
courts. 

The third report of the Chancery Commissioners (1856) recom- 
mended enlarging the law powers of the equity courts to allow them to 
assess damages in injunction cases, to ascertain damages in suits for 
specific performance and to frame issues and submit them to a jury in 
such cases. Both this report and that of the Chancery Evidence Com- 
mission (appointed 1859, report dated 1860) criticized the method of 
taking evidence orally before examiners, and the latter report recom- 
mended that evidence upon disputed facts be taken orally before the 
court. But this latter recommendation was not enacted by Parliament. 

These several procedure acts “but whetted the appetites of the advo- 
cates of a complete reorganization” of the judicial system. Sir Richard 
Bethell (afterwards Lord Westbury), as Solicitor General, declared in 
Parliament that he would never rest content till that should be effected 
“without which all law reform would prove ineffectual—the consolidation 
of jurisdiction and the administration of equity and common law from 
the same bench.’’'* The Procedure acts were a step forward and 
temporarily relieved the situation, but the lack of unity inherent in the 
old triple system of procedure was an insuperable obstacle to any 
improvement capable of adjusting their power of output to the increased 
work brought to them by the enormous development of all forms of 
social activity. The agitation for consolidation continued; the arrears 


16 15 and 16 Vic., C. 86, 92 St. at Large, p. 454. It contains sixty-seven sections. aft £9 pan of the 


same reform Parliament eh on the seions = (June 30th), ‘‘ An act to abo! — of 
Master in Ordinary of the b Court of neery to make provision for the m |<" eed and effi- 
cient d tch of business in’ the said court.”” 15 sand 16 Vic., C. 80, 92 8t. at Large, p. 

17 Life of Lord Westbury, Vol. I, p. 124. 

18 Ibid, pp. 124, 183. 
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of the courts accumulated ;!® in 1867 a new commission of inquiry into 
the whole judicature system was appointed, and the resulting report 
brought the Judicature act of 1873. 

Mr. W. F. Finlason’s book,” published in 1877, gives a good descrip- 
tion of the helplessness of the English courts in 1873. In his opinion, 
“prior to the Judicature act there was, indeed, no judicial system in 
this country; there were isolated institutions, some of which might be 
termed systems more or less complete, but all of them separate and 
unconnected” (p. 3). He says that after the Common Law Procedure 
acts, “the evil practice of setting aside verdicts and sending cases to new 
trial increased;” “the largest portion of the time of the Courts of 
Common Law was taken up in hearing applications for new trials, and 
the arrears were enormous” (p. 28). He quotes Mr. Justice Maule as 
saving that “Of all the modes ever invented of administering justice, 
that of an application for a new trial was incomparably the worst” 
(p. 359). He says that the block and delay in the Chancery courts (partly 
due to the then recent abolition of the offices of master) led to the 
appointment of the Judicature Commission in 1867. 

That Commission included representatives from the law and equity 
benches and from the bar—sixteen or more of them in all. Among 
them were Lord Chancellor Cairns, Vice Chancellor Wood, Sir Roundel 
Palmer (afterwards Lord Chancellor Selborne), Mr. Justice Blackburn, 
Mr. Justice Smith. They were appointed “to inquire into the operation 
and effect of the present constitution of” the Courts of Law and Equity 
and the Ecclesiastical courts. Their first report,*! dated March 25, 1869, 
stated that the Court of Chancery was then bound to decide questions of 
law arising in it and to assess damages, and that the jury had been 
introduced into it; that the courts of law were empowered to compel 
discovery ; that they had limited power to grant injunctions; that they 
could allow equitable defenses and in certain cases could grant relief from 
forfeitures. These changes, the report stated, caused “considerable 
improvement,” but after many years’ experience and careful consider- 
ation the commissioners were of opinion “that the transfer or blending 
of jurisdiction attempted to be carried out by recent acts of Parliament, 
even if it had been adopted to the full extent recommended by the 
Commissioners, is not a sufficient or adequate remedy for the evils 
complained of, and would at best have mitigated, but not removed, the 
most prominent of those evils.” The report stated that the right to 
claim an injunction and to plead equitable defenses, in the law courts, 
had not been of much use; trial by jury, in chancery, was also not much 
used; that the mischiefs can not “be completely remedied by any mere 
transfer or blending of jurisdiction between the courts as at present 
constituted, and that the first step toward meeting and surmounting 
the evils complained of will be the consolidation of all the superior courts 
of law and equity, together with the courts of probate, divorce and 
admiralty, into one court, to be called ‘Her Majesty’s Supreme Court,’ 


9 See a paper by Mr. W. T. S. Daniel, Q. C.,on “Recent Reforms in the Court of Chaneery,”’ in 
‘* Transactions of the National Association for the Promotion of Social Science,’’ 1859, p. 169; and o*her 
apers by the same and other authors on the ‘‘ Reorganization of the Courts,” in the ‘‘ Transactions’’ 


or 1868, pp. 205, 225. 

20 a Bx ition of Our Judicial System and Civil Procedure as reconstructed under the Judica- 
ture acts, including the act of 1876, with Comments on their Effect and Operation.” By W. F. Finla- 
son (London, ep 3 

31 Reports of the English Judicature Commissioners, 1869-1874. 





266 THE NEW JERSEY LAW JOURNAL. 


in which court shall be vested all the jurisdiction which is now exercisable 
by each and all the courts so consolidated” (p. 9). It recommended that 
the Supreme court be divided into divisions of the Queen’s Bench, 
Chancery, etc. 

Respecting procedure, the report stated that there should be as 
much uniformity in it as is consistent with the principle of making the 
procedure in each division of the court appropriate to the nature of 
the classes of cases assigned to it (p. 10). The report considered the 
defects of both the common law and equity pleadings, and concluded, 
that “the best system would be one which combined the comparative 
brevity of the simpler forms of common law pleading with the principle 
of stating intelligently, and not technically, the substance of the facts 
relied upon as constituting the plaintiff's or defendant’s case, as distin- 
guished from his evidence.” “It is upon this principle that most modern 
improvements of pleading have been founded, both in the United States 
and in our own colonies and Indian possessions and in the practice 
recently settled for the courts of probate and divorce” (p. 11). 

In order to prevent litigation for delay, the report advised that in 
suits on contracts for specified sums of money, as on negotiable instru- 
ments, on ordinary accounts and the like, the plaintiff should be entitled, 
on affidavit that the full amount is due, to an order to show cause why 
judgment should not be entered, notwithstanding defendant had appeared 
to defend the action (p. 11). 

As to parties, the report recommended that any person having 
such an interest as to make his presence expedient “should be summoned 
to attend the further proceedings and should be bound thereby,” and to 
this end the plaintiff should be entitled, on application and an order, to 
bring in any third person against whom he may think he is entitled to 
relief; as in cases where defendant claims contribution. The report 
considered the different modes of trial and stated that in common law 
cases a “jury has always been regarded as a constitutional tribunal for 
trying issues of fact; it recommended that the judge should be em- 
powered to order the parties to prepare and define the issues for trial, 
and if they can not agree, that he should settle them himself; that 
evidence be taken orally in open court (this was then new in chancery 
cases), subject to the court’s order, that any matter, at any time, may be 
proved by affidavit, or before a commissioner or examiner, or on inter- 
rogatories; that parties may be required, in the court’s discretion, to 
admit specific facts, or pay the cost of proving them (p. 15); that, on a 
motion for a new trial, the court should be able to enter a verdict or a 
nonsuit ; that costs should in all cases be in the discretion of the court. 

The report gave much space to the consideration of the then 

xisting appellate system. It mentioned as one of the objections to the 
review of judgments in the Exchequer Chamber that “the judges who 
have been overruled to-day, may to-morrow themselves sit in appeal from 
some decision of the judges who have taken part in overruling them.” 
It recommended the establishment of a Court of Appeal as a part or a 
division of the Supreme court; that proceedings in error and on bills of 
exception be abolished, and a mere notice of appeal, without petition, be 
~~ 22 The Court of Exchequer Chamber consisted of all the judges of the Courts of Kings Bench, Com- 


mon Pleas and Exchequer, sitting under such arrangements that errors in any one of those courts were 
heard by the judges of the others. 
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substituted, except in appeals to the House of Lords, in which a petition 
should be used; that every appeal should be “in the nature of a re- 
hearing,” and that the Court of Appeal should be empowered to amend 
or supplement the pleadings, to admit further evidence, and that in all 
cases it should have jurisdiction over the whole record, with power to 
vary the order or judgment (p. 24). 

The second report (July 3, 1872) of the Commissioners (to whom 
Lord Chancellor Hatherly, Mr. Justice Wills and others had, in the 
meantime, been added) deals with the county, and other inferior, courts. 
The Commissioners “recommend that county courts should be annexed 
to and form constituent parts or branches of the proposed high court of 
justice” (p. 13). At that time, as the report shows, the common law 
jurisdiction of the county courts was limited to £50 value, while they had 
equity jurisdiction in some cases to the value of £500. The Com- 
missioners recommended that the jurisdiction of the county courts 
should be unlimited, but subject to the power of transfer to the high 
court when the value involved exceeds £50, on application of either 
party or on the judge’s own motion. 

The third, fourth and fifth reports were all made in 1874, after the 
Judicature act had been passed, but before it took effect. They were 
very short. The third dealt with the subject of “Tribunals of Com- 
merce,” recommending that they be established; the fourth dealt with 
the subject of making uniform the practice at chambers under the new 
Judicature act ; the fifth and final report dealt with the proposed appoint- 
ment of “public prosecutors,” and other matters connected with the 
assizes, criminal courts, and the disposal of civil business in certain 
counties. 

The recommendation above mentioned respecting the county 
courts and Tribunals of Commerce have not been adopted by Parliament, 
and there was much controversy among the judges over the recom- 
mendations of the Commissioners respecting the superior courts.” 
About four years elapsed before Parliament enacted the Judicature act 
(1873), by which the principles and most of the details recommended in 
the first report were adopted.*4 

The act was passed under the lead of Lord Chancellor Selborne in 
the House of Lords, and Lord Coleridge in the House of Commons. It 


took effect November 1, 1875. 
CHARLES H. HARTSHORNE. 


Jersey City, N. J., August, 1904. 


23 Finlason, ‘‘ oy ee of Our Judicial System’’, pp. 52, 55 
es 


24 See my article describing the English system of courts under the Judicature act, ‘‘New Jersey 
Law Journal”’ for June and September, 1902, pp. 169, 259. 


(To be continued). 





A stipulation in a railway pass that the company shall not be liable 
to the user “under any circumstances, whether of negligence of agents 
or otherwise, for any injury to the person,” is held in Northern P. R. Co. 
v. Adams, Advance Sheets U. S. 1903, p. 408, to violate no rule of public 
policy, and to relieve the company from liability for personal injuries 
resulting from the ordinary negligence of its employees to one riding on 
the pass with knowledge of its conditions. 
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STATE v. DELANEY & SWIFT. 
(Passaic Quarter Sessions, June, 1904). 
Indictment for conspiracy— Labor unions. 

The indictment in this case was found at the January term, 1904, 
and because of its importance as furnishing a form in such cases, it is 
presented herewith in full: 

“Court of Oyer and Terminer in and for the county of Passaic, 
January term, A. D. 1904. 

“Passaic county, to wit: The jurors of the state of New Jersey, in 
and for the body of the county of Passaic, upon their oath, present, that 
on the twenty-seventh day of June, A. D. nineteen hundred and three, at 
the city of Paterson, in the county of Passaic aforesaid, The First Hol- 
land Christian Reformed Church, then and still being a religious society 
duly incorporated under the laws of this state, was engaged in the erec- 
tion of a certain building on lands then owned by it, situate in said city, 
that the contract for the mason work in the said building had theretofore 
been awarded by the said church to one Tice Van Dyke, a master mason, 
he being the lowest bidder for the same, and the contract for the carpenter 
work therein to one Peter Boersema, a master carpenter, he being the 
lowest bidder for the same; that separate agreements in writing had been 
duly entered into between the said parties, wherein the said Tice Van 
Dyke and Peter Boersema, in consideration of certain moneys to be paid 
to each of them, severally undertook and agreed to furnish all the mate- 
rials and labor necessary for the completion of the mason work and car- 
penter work in and upon the said building respectively; and that the con- 
tract of the said Tice Van Dyke was dependent for its fullfillment upon 
the prior performance of his contract by the said Peter Boersema, the 
said Tice Van Dyke being unable to proceed with the mason work until 
the carpenter work had reached a certain stage of completion. 

“And the jurors aforesaid do further present that one John J. 
Delaney and Frederick Swift, respectively being members of the Brick- 
layers and Masons’ Union and the Carpenters and Joiners’ Union, 
organizations composed of journeymen masons and carpenters, well 
knowing the premises and wickedly devising and intending unlawfully, 
unjustly, and by indirect means, to injure, prejudice and oppress the 
said Tice Van Dyke in his said trade or business of a master mason and 
to deprive him of the benefits and advantages that might accrue to him 
from the observance of his said contract, then and there did unlawfully, 
wickedly and maliciously conspire, combine, confederate and agree 
together to force and compel the said Tice Van Dyke, who had thereto- 
fore hired and employed divers persons to work upon the said building, 
other than members of the said unions or either of them, to give up, 
withdraw from and abandon his said contract and the gains and profits 
which might accrue to him upon the completion thereof, by causing all 
journeymen carpenters and workmen, belonging to the said Carpenters 
and Joiners’ Union, working in and upon the said building, to quit and 
leave the same, which they, the said John J. Delaney and Frederick 
Swift, as members of the said unions, then and there had the power to 
do, unless and until the said Tice Van Dyke should give up, withdraw 
a and abandon his said contract and all further work and labor 
thereon. 
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“That in pursuance of the said conspiracy the said John J. Delaney 
and Frederick Swift, by means of their power as members of said unions, 
did unlawfully cause and compel divers journeymen carpenters and 
workmen, then and there employed by the said Peter Boersema, at work 
upon the said building, to quit and leave the same, and without any just 
cause did prohibit and prevent all other persons, being members of the 
said unions, from working upon the said building, unless and until the 
said Tice Van Dyke should give up, withdraw from and abandon his 
said contract, by reason whereof the said Peter Boersema became and 
was unable to secure the services of journeymen carpenters and workmen 
and was unable to proceed with the completion of the said building, 
whereof the said church then and there had notice; whereupon the said 
church, actiug under the compulsion of the said John J. Delaney and 
Frederick Swift as aforesaid, was obliged to compel and did compel the 
said Tice Van Dyke to give up, withdraw from and abandon his said 
contract, td the great damage of the said Tice Van Dyke, and the evil 
example of others in like case offending, contrary to the form of the 
statute in such case made and provided, and against the peace of this 
state, the government and dignity of the same. 

“And the jurors aforesaid, upon their oath aforesaid, do further 
present, that on the twenty-seventh day of June, A. D. nineteen hundred 
and three, at the city of Paterson, in the county of Passaic aforesaid, The 
First Holland Christian Reformed Church was and still is a religious so- 
ciety duly incorporated under the laws of this state; that the said church 
comprised a large number of persons who were members thereof; that the 
said church was then and there engaged in the erection of a certain build- 
ing on lands owned by it, situate in said city, which was intended to be 
used for the common purposes and convenience of the said church and all 
the persons belonging thereto as aforesaid; that the contract for the 
mason work in the said building had theretofore been awarded by the 
said church to one Tice Van Dyke, a master mason, he being the lowest 
bidder for the same, by an agreement in writing duly entered into 
between them, wherein he, the said Tice Van Dyke, in consideration of 
certain moneys to be paid to him, undertook and agreed to furnish all 
the materials and labor necessary for the completion of the mason work 
in and upon the said building; that the contract for the carpenter work 
had theretofore been awarded to one Peter Boersema, a master carpenter, 
he being the lowest bidder for the same, by an agreement in writing, 
likwise duly entered into between them, wherein he, the said Peter 
Boersema, in consideration of certain moneys to be paid to him, under- 
took and agreed to furnish all the materials and labor necessary for the 
completion of the carpenter work in and upon the said building; that 
the contract of the said Tice Van Dyke was dependent for its fulfillment 
upon the prior performance of his contract by the said Peter Boersema, 
the said Tice Van Dyke being unable to proceed with the mason work 
mentioned in his said agreement until the carpenter work had reached 
a certain stage of completion. 

“And the jurors aforesaid do further present, that one John J. 
Delaney and one Frederick Swift, being respectively members of the 
Bricklayers and Masons’ Union and the Carpenters and Joiners’ Union, 
organizations composed respectively of journeymen masons and car- 
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penters, well knowing the premises and wickedly devising and intending 
unlawfully, unjustly and by indirect means, to injure, prejudice and 
oppress the said The First Holland Christian Reformed Church and the 
said members thereof, and to deprive them of the use of the said building, 
did then and there unlawfully, wickedly and maliciously conspire, com- 
bine, confederate and agree together to hinder, delay and prevent the 
completion of the said building, by compelling the said church to cancel 
and surrender its said contract with the said Tice Van Dyke, who had 
theretofore employed non-union workmen to work upon the said build- 
ing, and to discharge him from all further work and labor thereon, and 
by compelling the said church to re-award the said contract, at an 
additional and greatly increased cost for the work therein mentioned, all 
of which the said John J. Delaney and Frederick Swift, as such members 
of said unions, then and there had the power to do. 

“And in pursuance of the said conspiracy they, the said John J. 
Delaney and Frederick Swift, by means of their power as such members 
of the said unions, did unlawfully cause and compel divers journeymen 
carpenters and workmen then and there at work upon the said building 
for the said Peter Boersema, to quit and leave the same, and, without 
any just cause, did prohibit and prevent all other persons, being members 
of the said unions, from working upon the said building, either for the 
said Peter Boersema or for any other master carpenter whatever, unless 
and until the said church should cancel and surrender its said contract 
with the said Tice Van Dyke, on account of his having employed divers 
persons to work on the said building other than members of the said 
unions, or either of them, of all of which the said church then and there 
had notice, whereby the said church was obliged to cancel and surrender 
and did cancel and surrender its said contract with the said Tice Van 
Dyke and discharged him from all further work and service in and upon 
the said building, and was obliged to re-award the said contract at an 
additional and greatly increased cost, to the great damage of the said 
church and the evil example of others in like case offending, contrary 
to the form of the statute in such case made and provided, and against 
the peace of this state, the government and dignity of the same. 

“And the jurors aforesaid, upon their oath aforesaid, do further 
present, that on the twenty-seventh day of June, A. D. nineteen hundred 
and three, at the city of Paterson, in the county of Passaic aforesaid, The 
First Holland Christian Reformed Church was engaged in the erection of 
a certain building under contracts in writing with one Tice Van Dyke, a 
master mason, and one Peter Boersema, a master carpenter, whereby the 
said Tice Van Dyke undertook and agreed to furnish all the labor and 
material necessary for the completion of the mason work, and the said 
Peter Boersema undertook and agreed to furnish all labor and material 
necessary for the completion of the carpenter work in and upon the said 
building. 

“That one John J. Delaney, being a member of the Bricklayers and 
Masons’ Union, and one Frederick Swift, being a member of the Car- 
penters and Joiners’ Union, organizations composed respectively of 
journeymen masons and carpenters, wickedly devising and intending 
unlawfully and unjustly to injure, oppress and aggrieve the said church, 
did then and there unlawfully, wickedly and maliciously conspire, com- 
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bine, confederate and agree together to demand, exact, extort and obtain 
from the said church a large sum of money, to which they were not then 
and there legally entitled, by threatening to hinder, delay and prevent 
the completion of the said building, which they as such members of said 
unions then and there had the power to do, by preventing any and all 
journeymen carpenters and masons, being members of the said unions, 
from working thereon, either for the said Tice Van Dyke or the said 
Peter Boersema, or any other master mason or master carpenter 
whatever. 

“And in pursuance of the said conspiracy they, the said John J. 
Delaney and Frederick Swift, by means of their power aforesaid, did then 
and there cause, procure and compel divers journeymen carpenters and 
workmen employed and at work upon the said building for the said 
Peter Boersema to quit and abandon the same, and did prohibit and 
prevent all other journeymen carpenters and workmen, being members 
of the said union, from working thereon, and did hinder, delay and 
prevent the progress and completion of the said building, and did thereby 
unlawfully obtain, take and receive of and from the said church the 
sum of fifty dollars, to the damage of the said church and the evil example 
of all others in like case offending, contrary to the form of the statute 
in such case made and provided, and against the peace of this state, the 
government and dignity of the same. 


Witness: EUGENE EMLEY, 
JOHN J. VERMEULEN. Prosecutor of the Pleas.” 


On a motion to quash, the following opinion was rendered: 


SCOTT, J.: A motion is made to quash the indictment in this case. 
It consists of three counts. It is an indictment for conspiracy. In a 
conspiracy the essence of the offense charged is the unlawful combination 
between the defendants and not the accomplishment of the ultimate 
design of their agreement. 3 Greenleaf Evidence, Sec. 91. The con- 
federation becomes an offense, either because of the unlawful object to 
be effected, or the unlawful means to be employed. It seems to me that 
the first two counts of the indictment show an unlawful object to be 
effected, and overt acts, even if there is doubt about the means being 
unlawful. 

The first count charges defendants, as members of a labor union, 
with a conspiracy to prejudice and oppress one Tice Van Dyke in his 
business as a master mason, and to deprive him of the benefits of his 
contract with the Holland Church. That they conspired to force and 
compel said Van Dyke, who employed non-union men, to abandon his 
said contract by causing the union men on the job, not employed by 
Van Dyke, to quit, and in pursuance of said conspiracy defendants did 
cause and compel the union men to quit and did prohibit other union 
men from going to work and therefore the church was obliged to cancel 
Van Dyke’s contract. In a word, these men are charged with a con- 
spiracy to force Van Dyke to give up his contract by causing the union 
men to quit. This is the conspiracy charged. 

The corrupt purpose charged was to hurt Van Dyke in his business; 
the means, by causing the union men on the job to quit. The purpose 
is not criminal per se, but it is unlawful, and the means, as described in 
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the indictment, may or may not be lawful, dependent upon how they 
were exercised. If the means adopted were unlawful they should be 
stated, so that the court can see how they are unlawful, unless the act 
which the conspirators combine to perform is unlawfui. Johnson v. 
State, 26 N. J. L. 323. 

The first two counts are defective in this respect that they fail to set 
forth how the union men were caused to quit, and how they were pre- 
vented from going to work. It may have been that the purpose of the 
defendants was to better the condition of their fellow-workmen and that 
the injury to Van Dyke and the church was merely incidental. If this 
were so, and it were done by peaceable means, it would present a 
different question, but we are dealing with the unlawful purpose as set 
forth in the first two counts of the indictment. 

But it seems that the act which the conspirators combined to perform 
is unlawful, even if there is doubt about the means being unlawful arising 
from a failure to set forth just how the means were used. It is an 
unlawful purpose to injure a man in his business, to make him lose his 
contract, and thus lose money. This is a conspiracy at common law. 
The authorities sustain this position. “Although it has been doubted 
in a few isolated instances, it is well established that a combination may 
amount to a conspiracy in law, although its unaccomplished object be to 
do that which if actually done by an individual would not amount to an 
indictable offense.” Am. Enc., 2d Edit., Vol 6, p. 849. 

“The great weight of authority, the adjudged cases, no less than 
the most approved elementary writers, sustain the position that a con- 
spiracy to defraud individuals or a corporation of their property may in 
itself constitute an indictable offense, though the act done or proposed 
to be done in pursuance of the conspiracy be not in itself indictable.” 
C. J. Green in State v. Norton, 23 N. J. L. 44. 

Mr. Chitty, in 3 Chitty’s Pleading 616, says: “In a word, all con- 
federacies wrongfully to prejudice another are misdemeanors at common 
law, whether the intention is to injure his person, his property or his 
character.” The purpose being unlawful, we are not concerned about 
the means. 

This first count seems to be within the reasoning of State v. Don- 
aldson et als, 3 Vroom 151. The object of the combination was to 
occasion a particular result, which was mischievous, and by means which 
were oppressive. This being so, if this count is not protected by the 
act of 1883, it sets forth a conspiracy. In this count the overt act is set 
forth, as above, that defendants did cause and compel the union men to 
quit, and did prohibit other union men from going to work on the job. As 
I have stated, just how the means were exercised is not specifically set 
forth. If defendants compelled the men to quit or stopped them from 
going to work, this sets forth an overt act as required by the statute. 

I think this count is outside the law of 1883. This act now makes it 
lawful for persons to combine to persuade, advise or encourage others 
to enter into a combination to quit or enter into work by peaceable 


means. Before this statute was passed it was a criminal conspiracy for 


men to combine to quit their employers, etc. This is made plain in 
State v. Donaldson, 3 Vroom 151. This case holds that a combination 
of several persons to quit their master was an indictable offense at 


common law. 


The act of 1883 was passed to overcome the effect of this 
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decision. This act dces not affect private rights. It was simply passed 
to prevent persons from being convicted of conspiracy who combined to 
cause men to enter a combination to leave or enter into their employment 
by peaceful means. This case says if one does this thing there is no 
misdemeanor. But if several combine to do it, it is a conspiracy. The 
statute simply overcomes this. Now several persons may combine to 
induce men to quit by peaceable means. 

The effect of the act then is, that if several persons combine to 
induce men to quit their work, by peaceable means, there is no con- 
spiracy. What dothese counts charge more than this? This first count 
charges the two defendants, who were not employees of the master 
carpenter, who were not working on the job, with combining to exercise 
their power, as members of a labor union, to cause the union men to 
quit work and to prevent others from going to work, so as to effect the 
unlawful purpose of injuring Van Dyke’s business. 

The second count is for a conspiracy against the church to 
maliciously injure and deprive them of their building and to delay and 
prevent the completion of their building by compelling the church to 
cancel Van Dyke’s contract because he employed non-union men, and a 
conspiracy to compel the church to re-award said contract at an addi- 
tional cost, and, in pursuance of said conspiracy, defendants did cause 
and compel the union men to quit without just cause, and did prohibit 
and prevent other union men from working on said building until the 
church should cancel Van Dyke’s contract, which they did. This count 
may be treated the same way as the first count, and the same reasons 
given for its sustainment. 

The third count charges that defendants, intending to oppress and 
injure the church, did conspire to extort money from them, to which 
defendant’s were not entitled, “by threatening to hinder, delay and 
prevent the completion of their building” by preventing the union men 
from working thereon. That is, defendants conspired to get money 
from the church by threats. What were the threats? That defendants 
would prevent union men from working on the job. 

A conspiracy to obtain money, which a party is under no obligations 
to pay, by inducing his workmen to leave him, or by theatening to do 
this so that he is induced to pay, is a criminal conspiracy. Carew v. 
Rutherford, 106 Mass. 1. A conspiracy to extort money is per se an 
offense at common law and there need be no charge as to the unlawful 
means. Johnson v. State, 26 N. J. L. 323. 

This was the conspiracy. The overt act charged is that defendants 
did compel the union men on the job to quit and that they prohibited 
other union men from going to work, and did delay the completion of the 
building, and did thereby unlawfully obtain from the church $50. Just 
what the $50 was paid for is not clear, and it is not set forth that any 
money was paid in pursuance of the threats. But the offense seems to 
consist in the conspiracy and not in the acts committed for carrying 
it into effect. It is, therefore, sufficient to make the charge in general 
terms, describing an unlawful conspiracy to effect a bad purpose. Wood 
v. State, 47 N. J. L. 464. The fact that this count fails to set forth that 
the money was paid in pursuance of the threats makes the count doubtful, 
but I am disposed to resolve the doubt in favor of the state. I, therefore, 
refuse to quash this indictment. 





THE NEW JERSEY LAW JOURNAL. 


WILLIAM G. EVANS, SUBSTITUTED ADMINISTRATOR OF JOHN H. 
BVANS,*’. MARY A. EVANS AND MARY F. EVANS, ADMINISTRATRIX 
OF JOHN O. EVANS. 

(New Jersey Court of Chancery, June, 1904.) 


Trust Estate—Cestui que trust—Accounting—Multifarious Bill. 
On bill and demurrer, 
Mr. Willard P. Voorhees for demurrant, Mary F. Evans, admrx. 


Mr. John S. Voorhees for complainant. 
MEMORANDUM. 


EMERY, V. C.: On the bill filed by complainant individually I have 
given the reasons for holding that, as cestui que trust under the will of 
his father, Rees Evans, the complainant is entitled to an accounting of 
the trust estate from both the surviving trustee and the administratrix 
of the deceased trustee (Evans v. Evans, 57 Atl. Rep. 872). I held in 
that suit, the complainant, having alleged in the bill that he was sub- 
stituted administrator of his brother, John H. Evans (one of the bene- 
ficiaries under the Rees Evans will), was, in his capacity as such adminis- 
trator, a party to that suit for the purposes of the accounting of the Rees 
Evans trust estate. I further held, on the authorities cited, that all bene- 
ficiaries under the Rees Evans trust should be parties to that suit, in 
order that there might be but one accounting, which would bind all 
parties. So far, therefore, as complainant’s claim in this case is based 
on or requires an accounting of the property or income received by John 
C, Evans, as trustee of the Rees Evans estate, since his last accounting 
in 1897, it should be enforced or included in the other suit, and I con- 
sider it to be so included. Complainant’s right to an accounting against 
John C. Evans, administrator for the Rees Evans estate, unaccounted 
for by John C. Evans, is an equitable right, and one which is to be 
asserted in a single suit against both the surviving trustee and the repre- 
sentative of the deceased trustee who have failed to account to the sur- 
viving trustee. This equitable right of complainant is entirely separate 
and distinct from his right to the personal estate of John H. Evans, as 
substituted administrator under the statute of 1901 (P. L. 304, Sec. 3). 
To this estate of John H. Evans complainant has legal as well as 
equitable title, by the statute; and the right of recovery from defendant, 
Mary F. Evans, as the personal representative of John C. Evans, the 
deceased administrator of John H. Evans, is based on the substituted 
administrator’s own title under the statute, and is not a mere equitable 
claim, to be asserted under the right of another, who is bound to assert 
it for the beneficiaries. This is the case in the claim to an accounting 
of the Rees Evans trust estate, where the surviving trustee must for this 
reason be a party to the accounts, and as having the right, perhaps, to 
require any payment directed by final decree to be made to her, for the 
purpose of paying over to complainant and the other persons equitably 
entitled. 

This bill asks such accounting of the income received for the Rees 
Evans trust by John C. Evans in his lifetime, and Mary. A. Evans, the 
surviving trustee, is a party, but the surviving trustee has no interest 
whatever in the personal estate of the deceased beneficiary (John H. 
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Evans) which actually came to the hands of his administrator, John C. 
Evans, after the death of John H. Evans, nor has the accounting for such 
estate received any necessary connection with the accounting for the 
amount due the Rees Evans trust estate. When the accounting of the 
Rees Evans estate is completed, it is possible that Mary A. Evans, the 
surviving trustee, may, as surviving trustee, be a creditor of John A. 
Evans, as trustee, and may hold this claim for the complainant and any 
other persons interested in the estate of Rees Evans, but this is not a 
creditor’s bill for the administration of the estate of John C. Evans, the 
deceased trustee. The two claims of complainant are thus distinct in 
character, derived under separate interests and in any suit for enforce- 
ment require different parties. In the absence, therefore, of any special 
circumstances set out in the bill, showing the necessity or propriety of 
including both accounting in one suit, the bill must be held multifarious, 
and the demurrer must be sustained for that reason. 





WILLIAM T. GILROY et als. \» SOMERVILLE WOOLEN MILLS. 


(N. J. Court of Chancery, July 18, 1904). 


Corporations—Insolvency—Assignment— Receiver. 
Mr. E. R. Johnson for complainants. 
Mr. James L. Griggs for defendant. 


BERGEN, V. C.: The bill of complaint, after setting forth the 
incorporation of the defendant company under the laws of this state, the 
amount of its capital stock, and the fact that the complainants are stock- 
holders, charges that on April 21, 1904, the defendant corporation, by 
the act of its directors and without consultation with or notice to its 
stockholders, executed and delivered to the defendant, James L. Griggs, 
a deed of assignment for the equal benefit of its creditors, undet and 
by virtue of “An act concerning general assignments (Revision of 1899) ;” 
that immediately thereafter the assignee took possession of the property 
and assets of the company, and has since then, to a limited degree, carried 
on the manufacture of goods of the same character as had been previ- 
ously manufactured by the corporation; that the assignee, at the time 
of the assignment, and for ten years previous thereto, had been a member 
of the Board of Directors, and the counsel of the corporation; that the 
business carried on by the corporation had not been profitable for a 
number of years past, and that no dividends had been paid on any of its 
capital stock since the year of 1900, and that at the present time the 
liabilities of the corporation far exceed the value of its assets. 

The complainants further charge that certain dividends declared 
and paid by the Board of Directors previous to the year 1900 were not 
distributed from profits made by the company, but that the capital of 
the corporation was drawn upon to make such payments; that the 
assignee being one of the persons under whose management the cor- 
poration has become insolvent, resulting in a totai loss of a cash capital 
investment of $400,000 within a very few years, is not a proper person 
to be continued in such managerent and control, nor is it to be expected 
that he would, if as an assignee he had the lawful right so to do, compel 





276 THE NEW JERSEY LAW JOURNAL. 


restitution from himself and his co-directors of the amount unlawfully 
paid out in dividends. They further insist that the assignee in con- 
tinuing the business is conducting the same at a loss. 

The answer does not attempt to set forth in detail the amount of the 
indebtedness of the corporation, but admits that the same as set forth 
in the complainants’ bill is “substantially correct.” The affidavits 
attached to the answer show that on April 16, 1904, the corporation 
discontinued its business, and at a meeting of the directors of the cor- 
poration, at which all of the directors were present, a resolution was 
adopted which recited, among other things, that the credit of the 
company had become so impaired that they could neither purchase raw 
material nor sell manufactured products on the usual terms, nor borrow 
sufficient money to meet their needs as working capital, and that it was 
impossible to provide for all of their past due and maturing indebtedness, 
and in the hope that all claims against the company might be fully 
discharged, if an assignment for the equal benefit of the creditors of the 
company should be made, did thereupon authorize the president and 
secretary to execute such deed of general assignment. 

On the argument, the insolvency of the company was not seriously 
disputed. The answer filed in general terms denied insolvency, but it is 
entirely clear to me that the affairs of the corporation are in such 
condition that the appointment of a receiver is not only justified, but that 
the best interest of the creditors and stockholders require such a course 
to be taken, and that the condition of insolvency contemplated by the 
statute exists. 

The defendants, in resisting this application, rely upon the law of this 
state, P. L. 1899, p. 146, Sec. 24, which authorizes any corporation 
organized under the laws of this state to make a general assignment for 
the benefit of its creditors, and confers upon the Orphans’ court of the 
county where such corporation may be located jurisdiction of the pro- 
ceedings. The same section, however, provides that if any such cor- 
poration shall at any time after such assignment be adjudged insolvent, 
and a receiver thereof be appointed by the Court of Chancery of this 
state, such assignee may be removed, and all further proceedings with 
regard to such insolvency conducted under the jurisdiction of the Court 
of Chancery. Previous to the enactment of this law, all proceedings 
relating to the closing out of insolvent corporations was committed 
exclusively to this court, and the exercise of a concurrent jurisdiction 
by the Orphans’ court ought not to be extended beyond the point 
intended by the Legislature, as manifested by them in the words of the 
act. They certainly contemplated that in cases of insolvency, and for 
good reasons shown, this court would exercise its jurisdictional power 
and appoint a receiver, and they were very careful in the section under 
consideration to make the right of a corporation to execute a general 
assignment subject to the right of this court to exercise its statutory 
functions in the matter of insolvent corporations. Cases may arise 
where such a general assignment would be wise and judicious, and every 
application for the appointment of a receiver and the removal of an 
assignee must be determined by the particular facts and circumstances 
surrounding such case. 
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Whether the General Assignment act, as it now stands, can ever be 
successfully invoked by a corporation where it appears that the corpor- 
ation is insolvent, it is not necessary that I shou!d now determine. A 
general assignment may be made, and frequently is made when the 
assignor is not insolvent, but where a corporation is insolvent, its affairs 
ought to be administered and the corporation dissolved in the Court of 
Chancery, where every right and remedy prescribed by the General Cor- 
poration act, and from which every corporation derives its existence, 
can be most efficiently protected and afforded, and the wise rule that the 
management of the trust, growing out of insolvency, will not ordinarily 
be committed to the persons responsible for the misfortunes of the 
corporation will be enforced. 

This salutary rule would always be abrogated if the management of 
a corporation, having brought it to the verge of insolvency, could per- 
petuate their control by the simple method of assigning the property 
of the corporation to one of their own number. 

It seems to me that, if in any case where an assignment has been 
made this court should interfere and appoint a receiver, it should do so 
here. Since the year 1900 it is admitted that no dividends have been 
earned; in other words, the business has been run at a loss, and 
apparently the whole capital stock of $400,000 dissipated under the 
present management. On the eve of bankruptcy, with creditors pressing 
on all sides, and confessing their inability to further continue the 
business, these directors meet and, without calling together the stock- 
holders, they direct the officers of the corporation to make a general 
assignment to one of their own number, in direct violation of the spirit 
of the 63d section of the General Corporation act, which requires the 
directors, within ten days after insolvency, to call a meeting of the stock- 
holders, and lay before them, for inspection and examination, all the 
books of accounts, and to exhibit a true statement of its property and 
of all debts owing by it. 

This conduct savors too much of a star chamber proceeding to 
justify the countenance of a court of equity. The Corporation act makes 
the directors of a corporation jointly and severally liable to the cor- 
poration, and to its creditors, for any dividends paid, except from the 
surplus or net profits. As this assignee was one of the directors against 
whom it is charged that dividends were paid in violation of the statute, 
it can hardly be conceived that he would be a proper person to enforce 
any such violation. 

In my opinion, the usual injunction order should be allowed in this 
case, and a receiver or receivers appointed, and the assignee removed 
and directed to transfer and convey the trust estate to the receiver, and 
I will so advise. 





The statute of limitations is held, in West v. Topeka Sav. Bank 
(Kan.), 63 L. R. A. 137, to begin to run at once on a stockholder’s sub- 
scription to its capital stock to be paid at intervals upon the call of the 
board of directors, when the corporation becomes insolvent and suspends 
active business, or when it closes its doors and ceases all its usual and 
ordinary business leaving debts unpaid, although no call has been made 
upon the stockholders. 
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IN RE PHILIP M. WHEATON WILL. 


(Cape May County Orphans’ Court, June 18, 1904). 


Contested Will—Insanity—Aversion to Wife. 
Mr. Henry S. Stockwell for Mrs. Arabella Wheaton, caveatrix. 


Mr. Joseph H. Gaskill, Mr. Samuel W. Beldon and Mr. Andrew 
C. Boswell for respondent. 


VOORHEES, J.: Captain Philip M. Wheaton died in Ocean City, 
Cape May county, N. J., on June 19, 1902, leaving a paper writing 
purporting to be his last will and testament bearing date November 
15, 1900. The probate of this will is contested by his widow, Arabella 
Wheaton, who was his second wife. Mr. Wheaton left him surviving, 
besides his widow, a daughter, May Steelman, a child by his first wife. 
His second wife bore him no children. 

In his early life he had been a sea captain, but had given up going 
to sea before he married his second wife, which occurred in June, 1875. 
He became possessed of a large amount of vessel property, and for 
many years prior to his death was the proprietor and owner of a ship 
chandler store in Philadelphia. In the latter years of his life he invested 
a great deal in mortgages, and was extremely careful about the character 
of the securities. By his own efforts he had accumulated quite a large 
fortune—something over two hundred thousand dollars. He was a man 
who attended strictly to business, and was known as a straight-forward 
business man. He was always a man of economy, so much so that he 
never employed a servant in his home, even after he had accumulated 
his fortune. 

It is insisted on the part of the caveatrix that the deceased was a 
monomaniac at the time of the execution of the paper which is offered 
for probate, and that she, the caveatrix, was the object of his delusions 
and aversions ; and by reason of his diseased mind he was incompetent 
to give rational consideration to her claims on his testamentary bounty 
at the time the will was executed. 

It is claimed that Mr. Wheaton had a stroke of paralysis in De- 
cember, 1899, and that his mental infirmity dates from that time and 
continued until his death. 

As to the execution and publication of the will there is no dispute, 
for it was in strict conformity with law, and was drawn by a lawyer from 
a memorandum which was furnished to him by the testator, and was 
executed in the presence of two of Ocean City’s business men. The con- 
tents of the will itself give no evidence of insanity, but on the contrary 
show fully that Captain Wheaton had a clear conception of the extent of 
his property, of those related to him, and of those who had a claim on 
his bounty. In the will he makes bequests to all of his nephews and 
nieces save one or two, and the testimony explains these exceptions. 

He gave to his wife, the caveatrix, during her life, the home in which 
they lived in Ocean City, and also an income of twelve hundred dollars 
a year during her life; in case of her again marrying this income to 
cease. He was extremely careful that his wife would always receive 
this income. He provides in the will that a sufficient sum of money 
must be specially invested, from the income of which the twelve hundred 
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dollars are to be paid. He goes so far as to request the Orphans’ court 
to approve of this investment. The will is not inofficious. His main 
beneficiary is his daughter, his only child. Some years ago, when this 
daughter was married, he gave her a wedding gift of ten thousand 
dollars in cash. 

There is proof that Capt. Wheaton declared his intention of making 
his will regarding his wife just as he did, that her family might not profit 
from his estate. His will is consistent with this declaration and is 
inconsistent with the idea of an insane delusion concerning her, because 
it substantially provides for her. 

The form oi mental disease attributed to Captain Wheaton has been 
variously termed by the experts produced on behalf of the caveatrix as 
monomania, paranoia and monomanical or paranoid form of senile 
dementia. All of the experts and the court decisions bearing thereon 
agree that in this form of mind enfeeblement one of its characteristic 
features and necessary essential manifestations is the presence of “fixed 
and systematized delusions.” ‘That is, if Captain Wheaton did not have 
such delusions, then he was not afflicted with this torm of mental disease. 
It is admitted on the part of the caveatrix, or at ieast the evidence they 
produce clearly shows, that Captain Wheaton was sane as to everything 
except his wife, hence his wife was the object of his delusions, if any 
he had. 

As to the definition of a delusion, both the medical and legal author- 
ities substantially agree. The court in the case of Smith v. Smith, 3 
Dick. 566, gives the following definition: “The spontaneous conception 
and acceptance of that as a fact which has no real existence, except in his 
imagination, and his persistent adherence to it against all evidence.” 
In the celebrated case of Dew v. Clark, 3 Adams 79, and cited by counsel 
both for the proponents and caveatrix, the court says, on page 90: 
“The true criterion, the true test, of the absence or presence of insanity 
I take to be the absence or presence of what, used in a certain sense of it, 
is comprisable in a single term, delusion. Whenever the patient once 
conceives something extraordinary to exist which has, still, no existence 
whatever, but in his own heated imagination ; and whenever at the same 
time having once so conceived he is incapable oi being, or at least of 
being permanently, reasoned out of that conception, such a patient is 
said to be under a delusion in a peculiar, half technical sense of the 
term; and the absence or presence of delusion, so understood, forms, in 
my judgment, the true and only test or criterion of absent or present 
insanity.” 

There has been produced a large array of witnesses, and some noted 
medical experts on the part of the caveatrix to show that Captain 
Wheaton, from the time of the so-called first stroke of paralysis until 
his death, had delusions or insane aversions, and that his wife was the 
object of such delusions or aversions. After a careful study of all the 
testimony, I can find no satisfactory proof that Captain Wheaton enter- 
tained any such delusions or aversions which had any permanence or 
which were dominating. Neither was he a senile dement. He trans- 
acted business of importance clear up until a short time prior to his 


death. 
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Some witnesses have given proof that Captain Wheaton showed 
aversion towards his wife. This may have been true at times. They 
may have quarreled at times, but there is a difference between delusion 
and aversion. I agree with counsel for the proponents that aversion 
may be the result of delusion, or it may not; and to prove existence of 
aversion, even though it may be without any explained reason, is not 
sufficient to prove the existence of delusion. 

The difference between a will, the product of a delusion, and a will, 
the product of an aversion or prejudice, is well indicated by Judge 
Whelpley in the case of Boylen v. Meeker, 4 Duich. 274, where he says, 
on page 277, “That the will, to others not having the means of knowing 
what the testator knows, not occupying his standpoint, not having lived 
his life, not having his secret affections and hates, may seem unreason- 
able, injudicious and even unjust, is no reason why it should be declared 
a product of a diseased mind; the testator has a right to make an unrea- 
sonable, unjust, injudicious will, and his neighbors have no right, sitting 
as a jury, to alter the disposition of his property simply because they 
may think the testator did not do justice to his family connections,” and 
hence it is quite clear that a delusion, and not mere aversion or dislike, 
is necessary to indicate such mental unsoundness as to preclude testa- 
mentary disposition. 

I therefore reach the conclusion that there is no satisfactory proof 
that Captain Philip M. Wheaton entertained any delusions or insane 
aversions which could have been operative against his wife. The paper 
offered for probate is the last will and testament of Philip M. Wheaton, 
deceased, and should be admitted to probate, and I will sign an order to 
that effect. 





NEW JERSEY COURT OF EREORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Error—Eminent domain—Electric railways.—1. When a demurrer 
is overruled and then withdrawn, the decision upon it cannot be reviewed 
on error; but if the final judgment appears by the records to rest solely 
on the pleading demurred to, or if a ruling at the trial on the question 
raised by the demurrer is presented in a bill of exceptions, that can be 
reviewed on error. 2. The right to construct and operate electric 
railways, with their incidental poles and wires, within the lines of public 
streets, for municipal travel, is included in the ordinary public easement, 
and imposes no additional servitude on abutting property. 3. In order 
to obtain the consents required for the construction of an electric railway 
in a public street in accordance with the act of April 21, 1806 (P. L., p. 
329), the railway company agreed with an owner of land abutting on the 
street to give him, for his consent, a valuable option on the purchase of 
the company’s bonds and stock. Held, that the agreement was in 
violation of the policy established in that statute, and could not be 
enforced. Montclair Military Academy v. North Jersey St. Ry. Co. 
(Mr. John R. Hardin for plaintiff in error. Messrs. Coult, Howell & Ten 
Eyck for defendant in error). Opinion by DIXON, J., May 13, 1904. 
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Certiorari—Statutes—Assessments—Writ of error.—1l. The Su- 
preme court is, with the single exception mentioned in Dufford v. Decue, 
31 N. J. Law 302, the sole depositary of the remedial writ of certiorari, 
which, by force of article 10, Sec. 1, of the constitution, it cannot be 
required to share with another tribunal. 2. If, of two interpretations of 
the language of a statute, one leads to a result that exceeds the power 
of the legislature, the other will be deemed to be what the legislature 
intended. Conger v. Convery, 52 N. J. Law 417, 20 Atl. 166; Id., 53 
N. J. Law 658, 24 Atl. 1002, followed. 3. A supplement to “An act to 
provide for drainage and sewage in densely populated townships, in 
which there is a public water supply” (Gen. St., p. 3639) provides that, 
upon an application on behalf of a township committee, the Circuit court 
may appoint commissioners to assess benefits, and shall have power to 
consider the report of such commissioners and any objection thereto in 
a summary way, and to revise and confirm said report, which, when so 
confirmed, shall be plenary evidence of said assessment, which shall be 
paid to the township collector. Held, that inasmuch as the legislature 
could not empower the Circuit court to review such municipal assessment 
to final determination without depriving the Supreme court of its 
exclusive prerogative in this respect, the statute must be construed 
simply as requiring the Circuit court to take part in perfecting the 
municipal proceeding. 4. A writ of error having been returned, bringing 
up this statutory proceeding, and a motion to dismiss such writ having 
been heard, held, that such municipal proceeding, regardiess of the 
agencies that took part in it, is reviewable by certiorari only, and not by 
writ of error. Mayor, etc., of East Orange v. Husey. (Messrs. Colie & 
Duffield and Mr. Robert H. McCarter for the motion. Mr. Philemon 
Woodruff, opposed). Opinion by GARRISON, J., May 18, 1904. 


Injunction—Adequate remedy at law.—1. The defendants agreed 
with the complainant not to use any trading stamps except the com- 
plainant’s during the continuance of the contract, but, notwithstanding 
this agreement, used the stamps of complainant’s competitors. The 
complainant filed this bill for an injunction: Held, that the remedy at 
law was adequate, and that the bill was properly dismissed. Sperry & 
Hutchinson Co. v. Vine. (Mr. Edwin Robert Walker for appeliant. 
Mr. John M. Dickinson for respondents). Opinion by SWAYZE, J., 
May 13, 1904. 


Action for wages—Attachment of debt.—1. In an action for wages, 
the defense that an attachment issued in a foreign state has been served 
.on defendant in an action to recover a debt due from plaintiff is ineffectual 
in the absence of a showing that it was the debt sued for that was 
attached. Naylor v. Pennsylvania R. Co. (Mr. Charles E. Gummere, 
[Mr. Alan H. Strong, on the brief] for plaintiff in error. Mr. Aaron V. 
Dawes for defendant in error). Opinion by SWAYZE, J., May 13, 1904. 


Evidence—Assault—Action for damages.—1. In civil cases, where 
the action or defense is based upon a criminal act, such criminal act may 
be established by a preponderance of evidence. 2. Exemplary damages 
may be recovered for a wrongful act founded in malice. 3. It is not 
error in a judge to refuse to charge a jury as to the legal effect of a part 
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only of the material facts proved in the cause. 4. In an action of assault 
and battery the defendant is not entitled to call upon the judge to charge 
the law of self-defense, where the general issue alone is pleaded. Black- 
more v. Ellis. (Mr. William R. Barricklo and Mr. Charles C. Black for 
plaintiff in error. Mr. William H. Speer, Jr., for defendant in error). 
Opinion by GARRETSON, J., May 24, 1904. 


Trolley line—Collision with vehicle—Negligence—Evidence.—1l. 
The rule with respect to the use by vehicle of a common highway on 
which a trolley line is operated requires that reasonable care should be 
exercised, by one about to cross such highway, not to drive in front of 
an approaching car, which, in spite of reasonable care in its operation, 
may strike him; and that the car must not be allowed to strike a vehicle 
so crossing its tracks if reasonable circumspection and control on the 
part of the motorman will suffice to prevent it. 2. If, from the testimony 
in a case, the jury may legitimately find that when the plaintiff started 
to cross the trolley tracks laid in a public highway it was apparently 
safe for him to do so under the conditions within his observation, one 
of which was a trolley car sufficiently distant to be checked, or, if need 
be, stopped, before it should reach him, the question of the plaintiff's 
contributory negligence is for the jury. 3. If, in such case, the jury do 
not find that the plaintiff was negligent in crossing the highway when he 
did, the question whether the collision could have been avoided by the 
exercise of reasonable care on the part of the motorman in the operation 
of his car is also one of fact for the jury when the testimony submitted 
to them will sustain the inference that the motorman did not have his 


car under proper control, in view of the conditions within his observation. 
Conrad v. Elizabeth, P.& C.J. Ry. Co. (Mr. John A. Bernhard and Mr. 
Chauncy H. Beasley for plaintiff in error. Mr. j. A. Kiernan for de- 
fendant in error). Opinion by GARRISON, J., June 20, 1904. 


Corporations—Elections—Supervision by court.—1. Section 42 of 
the General Corporation act (P. L. 1896, p. 291), which provides for a 
summary investigation by the Supreme court of corporate elections, 
authorizes the court either to establish the election complained of, or to 
order a new election, or make such order and give such relief in the 
premises as right and justice may require. Held, that the court is free 
to deal with the matter, not necessarily in accordance with strict legal 
rules, but according to the substantial rights and equities. 2. An elec- 
tion of directors being set aside because the directors receiving a majority 
of votes had rendered themselves ineligible by failure to produce the 
stock books at the election, as required by section 33 of the General 
Corporation act (P. L. 1896, p. 288), and it appearing that the failure of 
the directors to produce the stock books occurred under circumstances 
that negatived any fraudulent or improper motive, and where it was not 
reasonably to be anticipated that harm would result, and it further 
appearing that no harm did result therefrom, since every share of the 
stock of the company was voted at the election by the same persons who, 
according to the stock books, were entitled to vote thereon. Held, that 
it would be unfair to the voting stockholders to install as directors the 
candidates who received a minority of the votes, and that right and 
justice require the ordering of a new election. Stratford vy, Mallory. 
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(Mr. Gilbert Collins and Mr. Joseph H. Lefferts for plaintiffs in error. 
Messrs. Bedle, Edwards & Thompson for defendants in error). Opinion 
by PITNEY, J., June 20, 1904. Dixon and Bogert, JJ., dissenting. 


Corporations—Acts of stockholders—Internal affairs—Estoppel.—1. 
The doctrine of equitable estoppel applies to the internal concerns of 
stock corporations. Saving as far as public policy and the interests of 
creditors and other third parties are involved, the stockholders may 
bind themselves inter sese and in favor of the corporation by their own 
acts and agreements ; and what will bind all the stockholders with respect 
to an obligation from the company to one of its members will bind the 
company as such. 2. Unanimous consent and acquiescence of the stock- 
holders, acted on by the parties concerned to such extent as to materially 
change their position, preclude the assenting stockholders as individuals, 
and the corporation as such, from afterwards setting up legal infor- 
malities in matters of internal concern affecting only the interests of the 
stockholders, to the overthrow of rights that have been acquired on the 
faith of the consent and acquiescence. Breslin v. Fries-Breslin Co. 
(Mr. David J. Pancoast and Mr. Edward A. Armstrong for plaintiff in 
error. Mr. Lindley M. Garrison and Mr. Thomas E. French for de- 
fendant in error). Opinion by PITNEY, J., June 20, 1904. Dixon and 
Vredenburgh, JJ., dissenting. 


Vendor and purchaser—Oral contract—Payment of price—Services. 
—1. An oral contract for the sale of land or of any interest therein partly 
or wholly performed, in certain respects, by the party seeking the 
remedy, may, if such performance is clearly referable to the execution 
of the contract, be specifically enforced by courts of equity, notwith- 
standing the statute of frauds. 2. Payment of a part or even of the 
whole of the purchase money, under an oral agreement for the sale of 
land, is not an act of part performance to take the contract out of the 
statute of frauds. 3. Special acts, personal service, or the like, ordinarily 
compensated for upon a quantum meruit, although performed under an 
oral agreement to devise or convey land theretor, are not such per- 
formance as, standing alone, will take the case out of the statute of 
frauds. 4. An oral agreement for the sale of land in consideration of 
services to be rendered, where no other act is done in execution of the 
agreement, except the performance of service for which compensation 
may be had upon the quantum meruit, stands upon the same legal basis 
as a like oral agreement of sale for a cash consideration that has been 
paid, but no other act done under the contract in execution thereof. 5. 
Where compensation for services is not to be made until a certain date 
or the happening of a certain event, full compensation may be recovered 
at law for all services performed prior to that date, as the statute of 
limitations in such case does not begin to run until the period so fixed. 
Cooper v. Colson. (Mr. Enoch S. Fogg and Mr. David J. Pancoast for 
appellants. Messrs. I. O. & J. W. Acton for respondent). Opinion by 
FORT, J., June 26, 1904. 


Negligence—Evidence—Declaraticns of servant—1l. Where a 
person authorizes another to speak for him, he may be confronted by 
testimony as to what was said by his representative within the scope of 
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his authority ; but where the employment is purely mechanical the master 
is not chargeable with what his employee may choose to say while at 
work for him. 2. In a suit against a master for damages caused by 
the furnishing of a defective appliance, testimony that a servant, who, 
after the accident, had been sent to repair such appliance, or to ascertain 
and report its condition to his employer, said that something was wrong 
with the appliance, is irrelevant, hearsay and inadmissable. King v. 
Atlantic City Gas and Water Co. (Mr. Clarence L. Cole for plaintiff in 
error. Mr. W. I. Garrison for defendant in error). Opinion by 
GARRISON, J., June 20, 1904. 


Eminent domain—Estate acquired.—1. The quantity of interest 
which a railroad corporation acquires in land taken by it under the power 
of eminent domain is that which the statute conferring the power 
authorizes it to take. When the statute declares that the corporation 
shall be seized and possessed in fee simple of the land so taken, an estate 
in fee becomes vested in the corporation; when the statute limits the 
acquisition to a less estate than a fee, only such less estate passes. 2. 
When a railroad corporation, incorporated under “the general railroad 
law,” takes land by the exercise of the power of eminent domain, confer- 
red upon it by the provisions of that act, the whole present estate in the 
land becomes vested in the corporation, and the former owner retains no 
interest therein, for the protection of which he is entitled to invoke the 
aid of a court of inquiry. Currie v. New York Transit Co. (Mr. Charles 
C. Black for appellants. Messrs. Collins & Corbin for respondents). 
Opinion by GUMMERE, C. J., June 22, 1904. Dixon, Bogert and 


Vroom, JJ., dissenting. 


Appeal from district court—State of case—Contents.—1. An omis- 
sion to set out, in the state of the case sent up to the Supreme court on 
appeal from the judgment of a district court, a material fact found by the 
district court from the testimony submitted on the trial, affords no 
ground for reversing the judgment. 2. On appeal from the judgment 
of a district court in a cause tried by the court without a jury, the state 
of the case should contain, not the testimony submitted by the parties 
at the trial, but the facts found by the court from such testimony. Van 
Vechten v. McGuire. (Mr. Alexander Simpson for plaintiff in error. 
Mr. I. F. Goldenhorn for defendant in error). Opinion by GUMMERE, 
C. J., June 22, 1904. 


Appeal in equity—Decree pro confesso—Review.—1. Neither by 
any ancient equity practice inherited from the mother country, nor in 
accordance with our own constitution and statutes, will an appeal, in 
a case like the present, lie to the Court of Errors and Appeals from a 
decree in chancery, made upon a bill which has been regularly taken as 
confessed against the appealing defendant for want of a plea, demurrer, 
or answer. 2. Neither in accordance with rule 21 of the Court of Errors 
and Appeals, nor in accordance with plain principles of justice, can an 
appellant be permitted to assail a decree in chancery upon grounds of 
appeal which are nowhere stated in his petition of appeal. 3. An order 
of the Court of Chancery sustaining exceptions to an answer for insuffi- 
ciency is not a final decree within the meaning of the chancery act. 
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Furthermore, it is not so carried into a final decree, subsequently made 
in the cause, as to become part of it and appealable with it. New Jersey 
Building, Loan and Investment Co. v. Lord. (Mr. H. H. Wainwright 
and Mr. Frank M. Durand for appellants. Mr. Barton B. Hutchinson 
for respondents). Opinion by GREEN, J., June 22, 1904. 


Judge—Disqualification—1. Upon the recusation of a judge the 
party interposing the challenge must, unless the facts upon which the 
alleged disqualification depends are admitted, lay before the court proof 
of their truth, and the judge himself, if sitting alone, must decide as to 
the sufficiency of such proofs. State v. De Maio. (Mr. John W. 
Westcott and Mr. Louis H. Miller for plaintiff in error. Mr. J. Hampton 
Fithian and Mr. J. H. Powell for the state). Opinion by GUMMERE, 
C. J., June 23, 1904. 


Injury to servant—Appliances—Duty of master—1. The duty of a 
master to a servant is discharged by the providing for the use of the 
servant tools which are in common and ordinary use, and which are 
reasonably safe and fit for the purpose to which they are to be applied. 
2. The liability or responsibility of a master to instruct a servant as to 
the danger of employment arises only when the servant is himself 
ignorant and when the master knows the fact, or ought to know it. 
Tompkins v. Marine Engine and Mach. Co. (Mr. Samuel Kalisch for 
plaintiff in error. Mr. George Holmes for defendant in error). Opinion 
by VROOM, J., June 24, 1904. 


Replevin—Chattel mortgage—Affidavit—1. Replevin cannot be 
maintained by the mortgagee of personal property against the mortgagor, 
after default or conditions broken, without demand for the possession 
first made. 2. The Chattel Mortgage act (P. L. 1902, p. 487, Ch. 153, 
Sec. 4), in requiring that there shall be annexed thereto the affidavit 
of the holder of the mortgage or his agent or attorney, stating the true 
consideration of the mortgage, does not, in addition, require that the 
affiant, as a part of his affidavit, shall swear that he is the holder of the 
mortgage. It is sufficient if it appears by the introductory recital to 
the affidavit that he is the mortgagee, and if, by reference to the mort- 
gage, no doubt can be raised as to the identity of mortgagee and affiant. 
3. The affidavit must on its face, or read in connection with the mort- 
gage to which it is annexed, show how the relation of creditor and debtor 
arose between the mortgagor and mortgagee. Black v. Pidgeon. 
(Messrs. Wilson, Carr & Stackhouse for plaintiffs in error. Mr. Francis 
D. Weaver and Mr. Howard L. Miller for defendant in error). Opinion 
by VROOM, J., June 29, 1904. 





A claim for unliquidated damages arising out of contract is held, in 
Wilde v. Mahaney (Mass.), 62 L. R. A. 813, not to be the subject of trus- 
tee process, although a verdict has been rendered for it in favor of the 
principal debtor against the trustee, in which judgment has not been 
entered, under a statute authorizing process only when the trustee has in 
his possession “goods, effects or credits” of the principal debtor, and 
contemplating that the whole matter shall be disposed of on the answer 


of the trustee. 
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MISCELLANY . 


AN OMISSION IN VICE CHANCEL- 
LOR BERGEN’S ADDRESS. 


Editor of the New Jersey Law Journal : 


Sir: The copy of my annual ad- 
dress before the State Bar Asso- 
ciation sent you has the appear- 
ance of being imperfect in one re- 
spect. It was my intention to con- 
fine it to a brief description of 
some of the judicial acts of our 
deceased Chief Justices. So, in 
arranging the copy for you, the 
service of Chief Justice Depue is 
made to follow that of Chief Jus- 
tice Beasley, although the fact is 
that the present Chancellor, Wil- 
liam J. Magie, having previously 
served as a Justice of the Supreme 
court, was appointed to succeed 
Chief Justice Beasley, and served 
as Chief Justice nearly three years. 
He is the only judicial officer, so 
far as I now recall, who has served 
as Justice of the Supreme court, 
then as Chief Justice, and then 
Chancellor, being promoted from 
one office to the other in succes- 


sion. 
J. J. BERGEN. 
Somerville, N. J., Aug. 20, 1904. 


STATE NOTES. 





Governor Murphy has appointed 
Mr. W. Edwin Florance, of New 
Brunswick, as a member of the 
State Board of Education. 

Judge Allen B. Endicott, of At- 
lantic City, enjoyed his vacation in 
the Berkshire Hills, New England. 
The trip was made by automobile. 

Mr. James G. Blauvelt, of Pater- 
son, has returned from a six weeks’ 
trip abroad. 

The marriage of Judge Frederic 
Adams, of the Essex Circuit court, 
to Miss Ella King, daughter of the 
p00 manager of the Norfolk & 

uthern Railroad, took place in 
Norfolk, Va., on the 20th of July. 


EQUAL TAXATION COMMISSION. 


The Governor has succeeded in 
completing the membership of the 
Equal Taxation Commission by the 
appointment, on August 10, of ex- 
Governor George T. Werts. The 
appointees are: Mr. Chandler W. 
Riker and Major Carl Lentz, of 
Newark; Hon. George T. Werts 
and Mr. Charles C. Black, of Jersey 
City, and Mr. Henry J. West, of 
Camden. Messrs. Lentz, Black 
and West are members of the State 
Board of Taxation. 





AMERICAN BAR ASSOCIATION 
MEETING. 


The American Bar Association 
will hold its twenty-seventh annual 
meeting at St. Louis on September 
26, 27 and 28. The meetings will 
be held in Festival Hall. On the 
first day addresses of welcome and 
the President’s address, by James 
Hagerman, of St. Louis, will be 
made, and there will be the election 
of new members and reports of offi- 
cers. In the afternoon a paper on 
“The Alaskan Boundary Case” 
will be presented by Mr. J. M. 
Dickinson, of Illinois. The fol- 
lowing day reports of standing and 
special committees will be received, 
and the annual address will be de- 
livered by Judge Amos M. Thayer, 
U. S. Circuit Judge, on “The 
Louisiana Purchase, Its Influence 
and Development under American 
Rule.” Paper will also be read 
by Benjamin F. Abbott, of 
Georgia, on “To What Extent will 
a Nation Protect its Citizens in 
Foreign Countries.” The last day 
will be taken up with unfinished 
and miscellaneous business, the 
election of officers and the annual 
dinner at 7.30 in the evening. 

Various special meetings and 
conferences will be held during the 
three days. 





MISCELLANY. 


REFORM IW JUDICIAL SYSTEM. 


In the “Albany Law Journal” 
for June, 1904, appeared a letter 
written in 1856 by the great New 
York lawyer and jurist, Henry R. 
Seldon, to the late Senator Doolit- 
tle, of Wisconsin, who, it appears, 
had asked Mr. Seldon for sug- 
gestions and opinions as to the re- 
vision and improvement of the 
judicial system of Wisconsin, he 
having been appointed on such a 
commission. In view of the pres- 
ent discussion of the same subject 
in our state, the letter will doubt- 
less interest our readers: 


“Clarkson, April 10, 1856. 
“Hon. J. R. Doolittle. 


“Dear Sir: I should be very 
sorry to be a stumbling block in 
your pathway to the immortality 
which might (and may, perhaps) be 
secured to you from the execution 
of the important commission men- 
tioned in your letter of the 4th inst. 
In every system for the administra- 
tion of justice there is no doubt 
ample room for reform; but I have 
never thought that our efforts in 
that direction furnish an example 
to be followed. If half the labor 
which has been bestowed upon our 
attempt to make a new system had 
been devoted to the reforms which 
were greatly needed in the old one, 
without changing its leading 
features, we should, in my judg- 
ment, have been much more bene- 
fitted by the change. 

“What time and patience may do 
with our code I will not attempt to 
say; but thus far, instead of lessen- 
ing, it has greatly increased the 
labors of bar and bench in dis- 
posing of the same amount of liti- 
gation, while it has added, if pos- 
sible, to the uncertainty attending 
it. If I were to give advice, it 
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would be to accept the commission, 
and reform thoroughly, but with 
prudence and discretion, the old 
system without attempting to 
abolish it, and to build a new one 
on its ruins. 

“The latter has been attempted 
here, but the ruins of the demolish- 
ed (or rather, marred) edifice have 
overwhelmed us. 

Yours respectfully, 
H. R. SELDON.” 





HAPPENINGS IN SOME NEW JEBR- 
SEY JUSTICES’ COURTS. 


An amusing incident that actu- 
ally occurred in a justice’s court is 
related by one of the well known 
justices from the borough in which 
it occurred. A tradesman in mod- 
erate circumstances ordered a sum- 
mons to be served on John Jones, 
stating the exact amount due as 
$7.50. A new constable, not en- 
tirely acquainted with the duties of 
his office, took the summons to the 
tradesman and served it on him in 
rather a perfunctory manner, in- 
stead of serving the defendant. 
The tradesman was busy at the 
time with customers and, desiring 
to have the matter closed up as 
briefly as possible, raised his hand 
and shook it at the constable and 
said: “That’s all right. Tell the 
justice I will be around before the 
trial and settle.” When the con- 
stable made his return to the jus- 
tice, he returned that he had served 
the summons on the plaintiff and 
that the tradesman would come 
around and settle in a few days. 
The justice, seeing that some mis- 
take had been made, went to the 
tradesman and said: “This sum- 
mons ought not to have been 
served on you. You are the plain- 
tiff in this case; it should have been 
served on John Jones. To whom 
do you owe $7.50?” The trades- 
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man said: “That’s all right. I will 
pay it in a few days.” “But,” said 
the justice, “this summons is 
against John Jones, and you are 
the plaintiff.’ The idea finally 
struck through the tradesman’s 
thick head, and he exclaimed: “I 
swan, I thought that was Smith 
after me.” 


A few weeks ago ‘a man named 
Smith watched a man who owed 
him some money, named French, 
until the latter had loaded his 
goods on a wagon and started for 
New York. He then went before 
a justice of the peace and swore 
out a writ of attachment as against 
an absconding debtor. Much haste 
was made and finally the fleeing 
debtor was overtaken, but, on the 
advice of counsel, he was allowed 
to proceed on his way. The next 
day a complaint was made before 
another justice charging Smith 
with perjury in making an affidavit 
that French was an absconding 
debtor. Smith was arrested and 
brought before the justice and de- 
manded a hearing. While the case 
was being heard in the justice’s 
office, a large number of local 
tradesmen who had frequent oc- 
casion to resort to the writ of at- 
tachment under similar circum- 
stances were there. A prominent 
attorney represented the complain- 
ant and the defendant was repre- 
sented by an attorney also well- 
known. The hearing proceeded 
along merrily until the defendant’s 
attorney said, in making a point: 
“If what this man has sworn to is 
perjury, then almost every man in 
this room is guilty of perjury.” 
“Why,” said the attorney, “I saw 
the plaintiff's own attorney yester- 
day morning down on the Avenue, 
with an officer who had a writ of 
attachment against an absconding 
debtor, talking to the defendant 
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and trying to negotiate a settle- 
ment before he would permit the 
load of goods to be drawn off by 
the teamster.” The plaintiff’s at- 
torney had to acknowledge it. Be- 
sides this reason why the defendant 
should have been discharged, there 
were Other good reasons which the 
justice considered sufficient to dis- 
charge Smith. No doubt the hear- 
ing was a useful lesson to enter- 
prising tradesmen who are not 
always particular in what method 
they collect their bills from fleeing 
creditors. 


Another peculiar case occurring 
not ten miles from Newark was a 
trial before a justice of the peace, 
in which a mother sued her son be- 
fore her husband, the father of the 
son and justice of the peace, and 
judgment was duly entered against 
the son in favor of his mother on 
his father’s docket. 


PAMPHLET NOTICE. 


WHERE AND HOW. A Hand 
Book of Incorporation, being a 
Digest of the Corporation Laws 
of New York, Maine, West Vir- 
ginia, New Jersey, Delaware, 
South Dakota, Massachusetts. 
By John S. Parker, of the New 
York Bar. Pp. 176. Price, with 
supplement, 25 cents. 


The author has taken six of the 
leading states whose corporation 
laws are liberal and made general 
use of for the incorporation of 
large enterprises, and has made a 
digest of these laws with much 
skill and exactness. It does not 
seem to lack anything to make it 
convenient for a comparison of the 
statutes of these states upon the 
subject of corporations. The work 
was published in 1903 and the pres- 
ent edition has a 1904 supplement 
in addition. 





